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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 
must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 
tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 
the order. 

 

Department 36 

 
 

    

1. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment filed by defendant John Bottomley. For the 

reasons set forth, the hearing on the motion is continued to 9:00 a.m. on July 28, 2022. 

Procedural Background 

Defendant John Bottomley filed his motion for summary judgment on February 23, 2022. The face of 

Mr. Bottomley's motion pleadings filed with the Court show "TBD" for the hearing date and time on 

the motion. The proof of service attached to the moving papers shows the motion pleadings were 

served on the other parties by overnight mail on February 23, 2022, the same date they were filed 

and served without a hearing date. (See Braun Decl. Exh. 1.) The hearing date assigned to the motion 

by the Clerk on the face of the notice of motion after it was filed is June 9, 2022. The Court file does 

not contain any amended notice of the motion showing that an amended notice of motion or notice 

of hearing on the motion for summary judgment was served on the other parties advising them of the 

June 9, 2022 hearing date.  

The Court in error sent a "Notice of Continuance" to the parties dated March 7, 2022, which advanced 

the hearing date on the Bottomley motion for summary judgment to May 12, 2022. Plaintiffs have 

provided a copy of a notice of hearing served on their counsel by Bottomley on March 8, 2022 with 

the May 12, 2022 hearing date on the motion for summary judgment, though a copy of that notice of 

hearing is also not in the Court file. (Braun Decl. re Opp. to Bottomley Mot. Exh. 2.) The March 8, 2022 

notice attached to the Braun Declaration was served only 65 days prior to the May 12, 2022 hearing 
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date. 

Plaintiffs have filed objections to the Bottomley motion for failure to provide them the statutorily 

mandated minimum notice of the hearing on the motions for summary judgment under Code of Civil 

Procedure section 437c(a).  

Applicable Law on Notice of Summary Judgment Hearing 

A. Notice of the May 12, 2022 Hearing on the Bottomley Motion Is Procedurally Defective 

Code of Civil Procedure section 437c(a) provides that "Notice of the motion and supporting papers 

shall be served on all other parties to the action at least 75 days before the time appointed for 

hearing. If the notice is served by mail, the required 75-day period of notice shall be increased by 5 

days if the place of address is within the State of California . . .. If the notice is served by facsimile 

transmission, express mail, or another method of delivery providing for overnight delivery, the 

required 75-day period of notice shall be increased by two court days." (Code Civ. Proc. § 437c(a)(2).) 

Courts have concluded based on the language of the statute and for policy reasons that the minimum 

75-day notice period, plus additional notice depending on the manner of service of the notice of the 

motion, cannot be waived or reduced by the Court. (McMahon v. Superior Court (2003) 106 

Cal.App.4th 112, 115 ["The subdivision does not contain any language authorizing courts to shorten 

the 75-day notice period."). The opposing party does not have to show prejudice for the Court to find 

the notice defective; the notice is invalid unless the opposing party expressly consents to a shorter 

notice period. (Robinson v. Woods (2008) 168 Cal.App.4th 1258, 1267.) 

A notice of a motion must include, among other information, the date of the hearing. (Code Civ. Proc. 

§ 1010 ["Notices must be in writing, and the notice of a motion, other than for a new trial, must state 

when and the grounds upon which it will be made, and the papers, if any, upon which it is to be 

based." (emphasis added)]; Bohn v. Bohn (1913) 164 Cal. 532, 536-537 [failure to include notice of 

date and time of hearing in notice of motion renders the notice fatally defective]; Galleria Plus, Inc. v. 

Hanmi Bank (2009) 179 Cal.App.4th 535, 538 [addressing notice of motion for sanctions]; Cal. R. Ct. 

3.1110(b)(1) [the notice of a motion must set forth "the date, time, and location, if ascertainable, of 

any scheduled hearing. . . ."].)  

The Bottomley notice of hearing served on March 8, 2022 giving notice of a May 12, 2022 hearing on 

the motion for summary judgment fails to provide the statutory notice required even if the motion 

pleadings, without a hearing date, were served more than 75 days prior to the hearing date. Whether 

based on order on a party's request or based on court calendaring error, the Court cannot shorten the 

mandatory notice period for a motion for summary judgment under Code of Civil Procedure section 

437c(a).  

B. Good Cause to Continue Hearings and Schedule Hearing Dates Within 30 Days of August 

22, 2022 Trial Date under the Circumstances 

When a motion for summary judgment is served and set for hearing on less than the statutory 

minimum notice period, the notice period must begin anew. (Robinson v. Woods (2008) 168 

Cal.App.4th 1258, 1268 [holding 76-day notice given on mailed motion was invalid and court could 

not merely continue the hearing four days to provide the 80 days' notice of the motion on service by 
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mail, stating "At that point, the notice period had to begin anew."].) 

Unlike the 75-day statutory minimum notice period for summary judgment motions, the Court has 

more flexibility in allowing motions for summary judgment to be heard within 30 days of the trial 

date. Code of Civil Procedure section 437c(a) states, "The motion shall be heard no later than 30 days 

before the date of trial, unless the court for good cause orders otherwise." (Code Civ. Proc. § 

437c(a)(3) [emphasis added].) (See also Robinson v. Woods, supra, 168 Cal.App.4th at 1268 [court 

must find good cause before hearing on motion for summary judgment can be validly set within 30 

days of trial].) 

Trial is set for August 22, 2022.The motion for summary judgment filed by Bottomley was filed in time 

to allow it to be heard in compliance with the statutory minimum notice requirements of Code of Civil 

Procedure section 437c(a) had the June 9, 2022 hearing date on the motion been retained and notice 

of the June 9, 2022 hearing timely served by Bottomley. The Court finds these circumstances, and the 

Court's clerical error, provide good cause for the Court to set the hearing on the Bottomley motion for 

summary judgment within 30 days of the current trial date of August 22, 2022 under Code of Civil 

Procedure section 437c(a) and Wells Fargo Bank v. Superior Court (1988) 206 Cal.App.3d 918.  

Pursuant to the dictates of Wells Fargo Bank v. Superior Court, supra, 206 Cal.App.3d 918, the Court 

has determined that Bottomley as moving party has a right to a hearing on his motion for summary 

judgment filed February 23, 2022. The Court therefore sets the hearing on the Bottomley summary 

judgment motion for 9:00 a.m. on July 28, 2022. 

If Bottomley wishes to proceed with his motion for summary judgment, Bottomley is directed to 

serve notice of this ruling and an amended notice of hearing with the new hearing date of July 28, 

2022 by personal delivery by no later than May 12, 2022 in order to provide the minimum 75 day' 

notice of the hearing date on the motions as required under Code of Civil Procedure section 437c(a). 

Service by personal delivery on May 12, 2022 will provide the minimum statutory 75 days' notice prior 

to the July 28, 2022 hearing, calculated under the counting rules of Code of Civil Procedure sections 

12a-12c. 

The parties may, of course, expressly stipulate that the hearing on the Bottomley motion for summary 

judgment be set on less than 75 days' notice, that they will expressly waive the 75 days' notice by 

allowing service of the notice of this ruling and the new hearing date by a means other than personal 

service, and/or that the July 28, 2022 hearing can be advanced to an earlier date agreed on by the 

parties. The Court notes that other defendants, Steven Yee and June Yee, withdrew their motion for 

summary judgment and refiled their motion for summary judgment on May 5, 2022, and their motion 

is set for hearing on July 21, 2022.  
 

    

2. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Motion for summary judgment by Steven Yee and June Yee withdrawn by moving parties. 
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3. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 MOTION  DETERMINATION OF GOOD FAITH SETTLEMENT 
*TENTATIVE RULING:* 
 

Before the Court is a motion for approval of good faith settlements filed by defendant Nafis Jamal, in 

his capacity as Trustee of the Nafis Jamal Revocable Trust dated April 17, 2014, and individually 

("Jamal"). For the reasons stated, the motion is granted. 

Background 

This action arises out of a February 7, 2017 landslide that Plaintiffs Paul Vittimberga and Lisa Zobrist 

allege destroyed their home in Orinda. (Memo. ISO Mot. p. 2.) Defendants Steven Yee and June Yee 

own the property next door to the Plaintiffs' residence. (Memo ISO Mot. p. 2, ¶ 2.) They allege the 

defendants altered the natural flow of surface water across their properties which contributed to the 

landslide on Plaintiffs' property. (Memo ISO Mot. pp. 2-3, ¶¶ 4, 5.) The Yees have filed a cross-

complaint for damages they contend their property also suffered as a result of the landslide. (Memo 

ISO Mot. pp. 2-3, ¶¶ 2, 4, 5.) 

The other defendants own properties surrounding the Plaintiffs' property. (Memo ISO Mot. pp. 2-3, 

¶¶ 1, 2.) The Jamal property is not adjacent to Plaintiffs' property or the Yees' property. (Memo ISO 

Mot. p. 3, ¶ 6.) It is located uphill from the Plaintiffs' property and the Yees' property and adjacent to 

property referred to as the "Rosch" property owned by defendants Sandra Burkett and Burkett & 

Beattie, Inc., as Trustees of the J. Thomas Rosch 2015 Trust ("Burkett Parties"). (Memo ISO Mot. p. 3, 

¶¶ 6, 7.) The upper portion of the landslide is located on two properties uphill from the Plaintiffs' 

property, specifically the Rosch property and a property owned by defendant John Bottomley. (Memo 

ISO Mot. p. 3, ¶ 7.) The complaint names as additional defendants Manu and Shika Chatterley, other 

owners of property surrounding the Plaintiffs' and Yees' properties, and Wells Fargo Bank, a 

lienholder. (Memo ISO Mot. p. 2, ¶ 1.) 

The parties entered into a stipulation appointing Robert Bellagamba as Special Master. The Special 

Master was given powers to coordinate discovery and conduct mandatory settlement conferences. 

(Wood Decl. ¶ 12.) The case has been pending for almost five years and is set for trial on August 22, 

2022.  

Jamal seeks approval of separate settlements between Jamal and Plaintiffs, providing for a $200,000 

cash payment to Plaintiffs, and between Jamal and the Yees providing for a $25,000 cash payment to 

the Yees. Jamal seeks approval of the settlements as good faith settlements under Code of Civil 

Procedure sections 877 and 877.6, with associated orders barring claims for indemnity or contribution 

from the other alleged joint tortfeasors.  

Bottomley is the only party who has objected to the settlements. He objects on the ground the 

settlement amounts are unreasonably low in relation to Jamal's proportionate liability. 
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Good Faith Settlement Determination under Code of Civil Procedure Section 877.6 

In an action alleging claims against multiple joint tortfeasors, a party may seek a good faith 

settlement determination under Code of Civil Procedure § 877.6(a) which, if granted, generally bars 

claims by any other joint tortfeasor for contribution and indemnity. (Code Civ. Proc. §§ 877.6(a)(1) 

and (c).) The California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Associates, supra, 38 

Cal.3d 488 ("Tech-Bilt") listed a series of factors courts should consider in making the determination 

of good faith under Code of Civil Procedure § 877.6. These factors include "a rough approximation of 

plaintiffs' total recovery and the settlor's proportionate liability, the amount paid in settlement, the 

allocation of settlement proceeds among plaintiffs, and a recognition that a settlor should pay less in 

settlement than he would if he were found liable after a trial. Other relevant considerations include 

the financial conditions and insurance policy limits of settling defendants, as well as the existence of 

collusion, fraud, or tortious conduct aimed to injure the interests of nonsettling defendants." (Id. at 

499.)  

The settlement lacks good faith if the settlement is " 'grossly disproportionate to what a reasonable 

person at the time of settlement would estimate the settling defendant's liability to be.' [Citation 

omitted.]" (Id. [quoting Torres v. Union Pacific R.R. Co. (1984) 157 Cal.App.3d 499, 509].) "[A] key 

factor a trial court should consider is whether the amount paid in settlement bears a reasonable 

relationship to the settlor's proportionate share of liability. [Citation omitted.] This is because one of 

the main goals of section 877.6 is 'allocating costs equitably among multiple tortfeasors.' [Citation 

omitted.]" (TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 Cal.App.4th 159, 166 [quoting 

Tech-Bilt, supra, 38 Cal.3d at 502].) The Court therefore evaluates not only the defendant's potential 

liability to the plaintiff but also the defendant's potential liability for indemnity to nonsettling joint 

tortfeasors. (Id.) 

The moving party seeking a determination of a good faith settlement is only required to present a 

"bare bones" motion. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 

("Grand Terrace").) "The burden is upon the party objecting to the proposed settlement to prove an 

absence of good faith. (§ 877.6.) The challenger must prove 'the settlement is so far "out of the 

ballpark" in relation to these factors as to be inconsistent with the equitable objectives of the 

statute.' [Citation omitted.]" (North County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 

Cal. App. 4th 1085, 1091 [quoting Tech-Bilt, supra, 38 Cal.3d at 499-500].) (See also Code Civ. Proc. § 

877.6(d).)  If the motion is contested, the burden shifts to the non-settling party, and "declarations by 

the nonsettlor should be filed." (Id. at 1261-1262.) Based on the non-settling party's opposition and 

declarations, the moving party may then need to file counter-affidavits to respond to the non-settling 

party's proof that the settlement does not meet the requirement for approval as a good faith 

settlement. (Id.) 

The Court is entitled to rely on its judicial experience in assessing the good faith of the settlement 

amount. (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 968 ("Cahill").) The 

determination of whether the settlement is a good faith settlement is left to the discretion of the trial 

court. (Id.)  
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Consideration of the Tech-Bilt Factors and Objections 

The total amount to be paid by Jamal in settlement is $225,000, with $200,000 to be paid to Plaintiffs 

and $25,000 to the Yees. Bottomley argues this amount represents only 2 percent of the total 

damages claimed by Plaintiffs ($8 million) and the Yees ($3 million) combined ($11 million). (Opp. p. 

2, ll. 20-28.) The source of these figures is not documented in the opposition.  

Even if the Court accepts Bottomley's statement of the damages claimed by Plaintiffs and the Yees, 

the Court does not assess the settlements in relation to the amounts claimed as damages; rather, the 

Court makes a " 'rough approximation' of what the plaintiff would actually recover.' [Citation.]" 

(Cahill, supra, 194 Cal.App.4th at 964.) Further, under the first of the Tech-Bilt factors, the claimed 

amount of damages must be evaluated in the context of the settling party's "proportionate liability." 

(Tech-Bilt, supra, 38 Cal.3d at 499.)  

Where the party can demonstrate it has little or no liability, the Court evaluates the settlement 

accordingly. "[A] settling defendant generally cannot have any liability for equitable indemnity to a 

nonsettling defendant if it has no liability to the plaintiff (e.g., because the settling defendant's 

actions or omissions were not a substantial factor in causing the plaintiff's damages)." (Cahill, supra, 

194 Cal.App.4th at 965.) In Cahill, the Court affirmed a good faith settlement with a property owner 

for $25,000 where there was little evidence supporting that the owner or his property caused or 

contributed to the plaintiff's injury despite plaintiff's claim he suffered millions in damages. (Cahill, 

supra, 194 Cal.App.4th at 960-961, 963-964.) 

A. "Rough Approximation" of Recovery and Jamal's Proportionate Liability 

Bottomley argues that the settlement amounts to be paid by Jamal are so small in relation to the 

damages claimed that the settlements that are based on Jamal having "virtually no potential liability" 

to Plaintiffs and the Yees. (Opp. p. 3, l. 2.) Jamal contends the experts have not attributed the cause of 

the landslide to Jamal and his property, and that the settlements therefore are not disproportionate 

to his potential liability. 

Plaintiffs' expert testified he had no opinion that water flowing Jamal's property was a substantial 

factor causing the February 2017 landslide. (Bridgman Decl. Exh. 1 [Ferrone Tr. 9:15-18 and 9:22-25]; 

Wood Decl. Exh. B [Ferrone Tr. 10:10-13 and 18 (also cited in Wood Reply Decl. Exh. 1).) Ferrone 

testified that "it didn't cross [his] mind to even try to attribute the volumes of water from [the] Jamal" 

property, and he did not do so. (Wood Reply Decl. Exh. 1 [Ferrone Tr. 11:1-18].) (See also Wood Decl. 

Exh. A [Ferrone Tr. 13:11-16, stating water from Jamal property toward Rosch property appeared to 

be "more from a natural flow perspective"].) Ferrone also testified that even if there were active 

landsliding on the Jamal property, it "would not have factored into the instability of the slope above" 

the Plaintiffs' property. (Wood Decl. Exh. 3 [Ferrone Tr. 16:5-13].)  

The Burkett Parties' expert, Alan Kropp, whose deposition testimony submitted by the moving party, 

unequivocally concludes that "there was no significant contribution to the landslide from the Jamal 

property," and later that his opinion is that "there was no contribution [to the 2017 slide] from the 

Jamal property." (Reply p. 4, l. 17 – p. 5, l. 10 [citing from Wood Reply Decl. Exh. 2 [Kropp Tr. 83:1-10 

and 119:8-15].) The moving party also cites deposition testimony of Bottomley's own expert, Arshud 
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Mahmood, who was hired "to come up with a causation, for the landslide." (Reply p. 5, ll. 11-19; 

Wood Reply Decl. Exh. 3 [Mahmood Tr. 33:20-22 and 46:23-47:1].) Based on excerpts of the 

Mahmood deposition cited by the moving party, Mahmood  does not attribute any causation to the 

Jamal property. (Wood Reply Decl. Exh. 3 [Mahmood Tr. 48:7-49:22.) Notably, Bottomley has not 

cited any evidence from his own expert that the Jamal property was a cause of or contributed to the 

landslide.  

The moving party has also submitted a detailed declaration by his own expert that is consistent with 

conclusions by the other experts that the Jamal property did not cause or contribute to the landslide. 

(See Perri Decl. and Exhibits.) Perri's declaration and maps indicate the water flowing from the Jamal 

property drainage paths "converge within the Rosch Property" at a location which "includes a graded 

drainage basin, drainpipes, and a swale which diverts surface water runoff, including natural runoff 

from the Jamal Property, towards Crane Terrace at a location away from the Landslide." (Perri Decl. ¶ 

11.f., p. 4, ll. 21-25 [emphasis added] and Exhs. B-C.) (See also Perri Decl. ¶ 11.f., p. 5, ll. 1-8 

[addressing structures on Rosch property designed to divert water runoff, including water from Jamal 

property, toward an area away from where the landslide occurred and historical photo from 2011 

showing conditions after slide were consistent with conditions in May 2011] and Exhs. D and E.) 

Long Beach Memorial Medical Center v. Superior Court (2009) 172 Cal.App.4th 865 cited by Bottomley 

is distinguishable, as in that case there was substantial evidence, including testimony of two attending 

nurses and an expert, that the physician's settlement for $200,000 was disproportionate to his 

proportional share of liability. (Id. at 868.) The hospital and multiple other parties reached a 

settlement with plaintiff for $8 million. (Id.) The settling physician was the physician responsible for 

the mother in labor. (Id. at 869.) The evidence showed over a three-hour period before performing 

the c-section, he repeatedly ignored information on fetal heartbeat irregularities conveyed by the 

nurses as well as shown on a fetal monitor available to him in the doctor's lounge, and plaintiff's 

expert testified to the physician's multiple breaches of duty and the standard of care. (Id. at 869-870.) 

Here, Bottomley does not cite any evidence that any of the experts have opined that the Jamal 

property caused or made any substantial contribution to the cause of the landslide. Bottomley only 

points to Ferrone's testimony related to possible "minor grading" that might have occurred on the 

Jamal property and that "some" water from the watersheds above. (Bridgman Decl. Exh. 1 [Ferrone 

Tr. 13:17-14:7, stating there "might have been some disking or some minor grading at the top of the 

ridge which is above the watershed." (emphasis added)].) (See also Bridgman Decl. Exh. 1 [Ferrone Tr. 

14:9-11; 116:17-22, 117:2-9, including testimony that "there appeared to be some disking or tilling or 

grading that occurred at the top of the watershed, but that was the extent of any manmade thing 

that I observed in the Jamal property in the area of the Rosch watershed"].) That evidence is not 

enough to meet Bottomley's burden of showing the settlements are "grossly disproportionate" to 

Jamal's potential liability where multiple experts attribute no causation to Jamal or his property, 

including Ferrone who had no opinion that the Jamal property was a substantial factor in the cause of 

the 2017 landslide. (Wood Reply Decl. [Ferrone Tr. 10:10-18].) 

B. Insurance Coverage Limits 

The total settlement payment is a fraction of Jamal's $5 million insurance coverage limit. (Bridgman 
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Decl. Exh. 2.) Though a small percentage of the policy, this factor in this context, like the first factor, 

must be evaluated in light of Jamal's proportionate liability based on the lack of evidence that the 

Jamal property contributed to or caused the injuries. 

C. Lack of Evidence of Collusion, Fraud or "Bad Faith" 

Jamal's counsel attests that the settlements were reached through good faith arms' length 

negotiations after multiple rounds of negotiations. (Wood Decl. ¶¶ 14, 16.) Nothing before the Court 

suggests the settlements were made in a fraudulent or collusive effort to impose greater or 

disproportionate liability on Bottomley, nor does Bottomley contend the settlements were made in 

bad faith.  

D. Settlements "In the Ballpark" of Total Potential Liability and Proportionate Share 

Bottomley has not shown that based on the rough approximation of Jamal's liability, in light of the 

expert testimony available, these settlements lack good faith. Bottomley's excerpts of the Ferrone 

deposition, in the context of all of the other evidence before the Court, do not demonstrate the Jamal 

settlements with the Plaintiffs and the Yees are "so far out of the ballpark" that they should not be 

approved.  

The Court is not expected to try to determine potential total liability and the settling party's 

proportionate share with precision. "An educated guess is the best a judge can do when deciding 

whether a settlement is made in good faith." (North County Contractor's Assn. v. Touchstone Ins. 

Services, supra, 27 Cal.App.4th at 1095.) . The settlements are consistent with the proper recognition 

that a settling party should pay less than the settling party's potential liability if the case went to trial. 

(Grand Terrace, supra, 192 Cal.Spp.3d at 1262; Tech-Bilt, supra, 38 Cal.3d at 499.) Based on the 

Court's judicial experience, the Court finds that the settlement amounts are not "grossly 

disproportionate" to a reasonable estimate of Jamal's potential liability and his proportionate liability 

based on the record before the Court on the motion. 

 

    

4. 9:00 AM CASE NUMBER:  MSC18-00704 
CASE NAME:  JOHNSON VS PACIFIC WEST 
 MOTION  ORDER GRANTING LEAVE TO FILE CMPLT IN INTERVENTION 
*TENTATIVE RULING:* 
  

Pacific West Builders, Inc. which will do business in California as Idaho Pacific West Builders, Inc. 
(“Assignee/Intervenor”)’s motion for leave to file a complaint in intervention is granted. Intervenor 
shall file and serve the Complaint in Intervention on or before May 26, 2022. 

Brief Factual and Procedural Background 

Plaintiff Jeff Johnson is a roofer who was injured at work on December 12, 2017 after tripping on a 
2x4 that was negligently nailed to the roof he was working on. (Complaint at ¶ 5.) Plaintiff filed a 
workers’ compensation claim pursuant to the Workers’ Compensation Act of the State of California 
and sought benefits under the California Labor Code and applicable regulations for his injuries. 
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(Rowland Decl. ¶ 5.) Non-party assignor/workers’ compensation insurer American Home Assurance 
Company insured Plaintiff’s employer (Roofco, Inc.) and paid benefits pursuant to the workers’ 
compensation claim. (Id. at ¶ 6.)  

Plaintiffs filed the underlying complaint on April 17, 2018 against Pacific West Builders, who was the 
general contractor on the construction project; Plaintiff Jeff Johnson alleged a claim for negligence 
and Plaintiff Sarah Johnson alleged a claim for loss of consortium. Plaintiffs substituted Beacon Sales 
Acquisition Inc. for Doe 1 on October 1, 2019 and RL Trucking, Inc. for Doe 2 on August 13, 2020. 

On August 20, 2020 American Home Assurance Company filed a notice of lien in this action for the 
amount of workers’ compensation benefits it paid on Plaintiff Jeff Johnson’s behalf. (Index of Exhibits, 
Ex. C.) Subsequently, American Home Assurance Company assigned to Assignee/Intervenor all right, 
title, and interest to its lien rights in this case. (See Rowland Decl. at ¶ 9; Index of Exhibits, Exhibit D.) 
Assignee/Intervenor then filed its notice of assignment of lien on February 10, 2022. (Rowland Decl. 
at ¶ 12; Index of Exhibits, Exhibit E.) 

Analysis 

Assignee/Intervenor moves pursuant to Code of Civil Procedure (“CCP”) § 387(d) to intervene in this 
action. CCP § 387(d) provides that: 

(1) The court shall, upon timely application, permit a nonparty to intervene in the action 
or proceeding if either of the following conditions is satisfied: 

(A) A provision of law confers an unconditional right to intervene. 

(B) The person seeking intervention claims an interest relating to the property or 
transaction that is the subject of the action and that person is so situated that the 
disposition of the action may impair or impede that person’s ability to protect that 
interest, unless that person’s interest is adequately represented by one or more of 
the existing parties. 

Assignee/Intervenor argues that it has a “right to intervene” under this section, and that as a 
subrogating insurer that right is mandatory, rather than discretionary. (See Memorandum at 7:1-3 
[citing Hodge v. Kirkpatrick Development, Inc. (2005) 130 Cal.App.4th 540, 554 [“the standard [under 
CCP § 387] is whether disposition of the action will as a practical matter impair or impede the 
intervener’s ability to protect that interest. That standard is met [where] disposition of the 
[underlying] lawsuit will as a practical matter impair or impede [the insurer’s] ability to protect its 
subrogation rights.”] [emphasis original].)  

Plaintiffs attempt to distinguish Hodge by arguing that it is distinguishable from these facts where 
Assignee/Intervenor “has already protected its subrogation rights by purchasing [American Home 
Assurance Company’s] lien against Johnson’s potential recovery.” (Opp. at 5:21-22.) However, 
Plaintiffs do not cite any authority in support of their conclusion that a non-party insurance carrier 
may not both file a lien and a complaint in intervention. (Opp. at 6:1-3.) This conclusion is not 
supported by Hodge and Plaintiffs do not provide any other authority in support of this contention. 
(Nelson v. Avondale HOA (2009) 172 Cal.App.4th 857, 862-863 [a legal argument should be supported 
by reasoned analysis and citation to authorities].) 

Assignee/Intervenor need only establish under CCP § 387(d)(1)(B) that “the disposition of the action 
may as a practical matter impair or impede that person’s interest.” (emphasis added.) They have 
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done so; their lien rights and subrogation interests are directly affected by the resolution of the 
underlying lawsuit. Plaintiffs’ argument that their interests are adequately protected by their lien is 
not a grounds on which to deny the motion for intervention. 

Assignee/Intervenor has demonstrated the requisite interest to support mandatory intervention. 
Accordingly, the motion is granted. 
 
 
 

    

5. 9:00 AM CASE NUMBER:  MSC18-00898 
CASE NAME:  VERLANDER VS MURPHY 
 *HEARING ON MOTION IN RE:  FILE FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 

Plaintiffs motion for leave to file a first amended complaint is denied.  

The Court has “broad discretion” to deny a motion for leave to amend based on unreasonable 
delay. (P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345.) “Generally, leave 
to amend must be liberally granted [Citation], provided there is no statute of limitations concern, nor 
any prejudice to the opposing party, such as delay in trial, loss of critical evidence, or added costs of 
preparation.” (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.) Further, under section 128 of the 
Code of Civil Procedure, the Court has inherent discretionary power to “provide for the orderly 
conduct of proceedings before it.” (Code Civ. Proc., § 128, subd. (a)(3); see, People v. Alvarez (1996) 
14 Cal.4th 155, 209.) 

 
This action was filed in May 2018. Trial was original set for March 2022, but has been 

continued to October 10, 2022. No further written discovery is permitted in this case and depositions 
are generally limited to specified percipient witnesses and experts. (See, Order Granting Ex Part 
Application to Continue Trial Date filed on 1/31/22.) This motion to add Defendants’ attorney Sipos as 
a co-defendant in this case filed on April 6, 2022. 

 
Although Plaintiffs claim that they were not aware of the full extent of Sipos’ involvement in 

the facts giving rise to this case, they were certainly aware that Sipos was acting as Defendants’ 
attorney in 2014 and 2015.  

 
Plaintiffs’ attorney claims that he just discovered the facts supporting the claims against Sipos 

in December 2021 and January 2022. Plaintiffs’ attorney explained that he did not connect the dots of 
Sipos’ involvement until December 2021. Yet, several of the key documents were in Plaintiffs’ 
possession for months, if not years, before the connections were made. Some key documents were 
produced in case MSC17-00805. (Harris dec. ¶3.) It is unknown when these documents were first 
produced, however, case MSC17-00805 was dismissed in August 2021 and thus, the documents were 
produced before August 2021. Plaintiffs also found certain invoices from accountant Nicole Bennett 
that supported their theory against Sipos, but those documents were produced in 2020. (Harris reply 
dec. ¶3.) The Court questions whether Plaintiffs unreasonably delayed in not discovering these 
additional facts until December 2021.   

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/12/2022 

 
There is also a two-month delay in waiting to file this motion after Plaintiffs’ attorney 

connected the dots in early January 2022. Plaintiffs’ attorney explains that he waited until after the 
Court granted the requested trial continuance and because of pending discovery rulings. Trial was 
continued on January 31, 2022, which does not explain waiting until April. Waiting for discovery 
rulings may sometimes be appropriate, but here this motion should have been brought at the earliest 
opportunity given how the proposed amendment would significantly change Defendants’ defense in 
this case.  

 
The Court finds that there is some delay in bringing this motion. Delay alone is rarely a reason 

to deny leave to amend. Here, however, there is delay along with significant prejudice to Defendants.  
 
Sipos is familiar with this case as he has been litigating it for four years and was involved in 

drafting the Purchase and Sale Agreement in 2015. Still, if he is brought in as a party to this case he is 
entitled to hire his own attorney and that attorney must be given sufficient time to get up to speed. In 
addition, Sipos (through his own attorney) would be entitled to challenge the claims against him by 
demurrer and/or a motion for summary judgment and Sipos would be entitled to propound discovery 
related to the claims against him. The only practical way to allow Sipos sufficient time to defend the 
claims against him would be to continue the October 2022 trial date.  

 
In addition, Defendants will likely require a continuance to have another attorney get fully up 

to speed on this case, which will be costly. The fact that there are other attorneys working on this 
case with Sipos does not negate the fact that Defendants would be harmed by having to replace their 
chosen primary attorney at this late stage in the case. Similarly, the fact that Sipos may be prevented 
from acting as an attorney before the jury would not necessary prevent him from working behind the 
scenes during trial. Adding Sipos as a co-defendant in this case would also complicate the attorney-
client relationship between Defendants and Sipos.  

 
For these reasons, the Court finds that Plaintiffs’ proposed amendment to add Sipos as a 

defendant in this case would prejudice Defendants by delaying trial and increasing the costs of trial 
preparation. The Court denies leave to amend based on the prejudice to Defendants.  

 
In light of this ruling, the Court need not reach the parties’ substantive arguments on the 

merits of Plaintiffs’ proposed claims against Sipos. This ruling shall not prejudice whatever right 
Plaintiffs may have to bring claims against Sipos in a separate action. This ruling does not address 
whether Sipos will be permitted to act an advocate before the jury during trial. (See, Rules of 
Professional Conduct, Rule 5-210 referred to as “CRC 3.7” by Plaintiffs.) Finally, Defendants’ request 
for a trial continuance is denied without prejudice. Defendants may file a motion to continue trial if 
they believe a further continuance is necessary.   

 
The Court declines to rule on Defendants’ objections to evidence. Many of these objections 

are unnecessary since the Court has not reached the merits of Plaintiffs’ potential claims against 
Sipos. In addition, many of the objections are overbroad and are addressed to multiple sentences 
often with a mix of admissible and inadmissible statements.   
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6. 9:00 AM CASE NUMBER:  MSC19-02076 
CASE NAME:  MBADIKE-OBIORA VS CENTRAL EAST BAY IPA 
 *HEARING ON MOTION IN RE:  APPOINTMENT OF DISCOVERY REF 
*TENTATIVE RULING:* 
 
 Under section 639, subdivision (a)(5) of the Code of Civil Procedure, a trial court is permitted 
to appoint a referee to “hear and determine any and all discovery motions and disputes … and to 
report findings and make a recommendation thereon,” to the court. Defendants are seeking 
appointment of a referee based on the extensive discovery disputes in the case.  A non-
comprehensive listing includes a dispute over documents produced by third parties and not to 
defendants, numerous disputes over discovery responses, and a conflict regarding a prior discovery -
related Court order.  Additionally, there are an extensive number of documents which have been 
produced in this matter.   It is apparent to the Court that the discovery disputes have already become 
overly time-consuming and too burdensome for the court.  OXY Resources California LLC v. Superior 
Court, (2004) 115 Cal. App. 4th 874, 897.   
 
 The court hereby appoints Katherine L. Gallo as the discovery referee. Defendants shall 
prepare the order for the court and include the following (please provide the same guidelines used 
for Ms. Gallo in the related case): 
 
(1) a statement of the reason the referee is being appointed. (see above), 
(2) the exceptional circumstances requiring the reference, which must be specific to the 
circumstances of the particular case. (order should include all discovery disputes listed in defendant’s 
motion to appoint discovery referee), 
(3) The subject matter or matters included in the reference. 
(4) The name, business address, and telephone number of the referee. 
(5) The maximum hourly rate the referee may charge and, at the request of any party, the maximum 
number of hours for which the referee may charge. Upon the written application of any party or the 
referee, the court may, for good cause shown, modify the maximum number of hours subject to any 
findings as set forth in paragraph (6) of CCP 639(a)(5).  

 
 The proposed order must be submitted to opposing counsel for approval as to form.  If 
opposing counsel objects, they may either send the Court a letter stating the objections or submit an 
alternative proposed order. 
 

    

7. 9:00 AM CASE NUMBER:  MSC20-00384 
CASE NAME:  DU VS JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  CONSOLIDATE 
*TENTATIVE RULING:* 
 
 Plaintiff’s Motion to Consolidate is denied.  This matter is stayed for all purposes pending 
resolution of the Bayer case referenced below.  A Case Management Conference to update the court 
on the status of the Bayer case is set for December 7, 2022, at 8:30 a.m. 
 
 Consolidation is available regarding cases pending in the same court that involve a common 
question of fact or law.  (CCP § 1048.)  Plaintiff seeks to consolidate the case that she filed against 
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Bayer Healthcare Pharmaceuticals and McKesson Corporation (the “Bayer case”) with this case.  The 
two cases do involve a common question of law or fact.  In this case, plaintiff alleges, among other 
things, that Dr. Kim ordered an MRA using a contrast medium, Gadavist, that Dr. Kim knew was 
defective.  In the Bayer case, plaintiff alleges that Gadavist was a defective product marketed by the 
defendants.  (See, e.g., Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797 (plaintiff sued surgeon 
over gastric bypass surgery and amended to add the manufacturer of stapler used during that 
surgery); CCP § 379 (a)(1).) 
 
 However, the two cases are not pending in the same court.  This case is pending in the Contra 
Costa County Superior Court.  Plaintiff filed the Bayer case in San Francisco County Superior Court, 
and the defendants removed it to federal court: Northern District of California.  Plaintiff cites no 
authority that this court has jurisdiction over a case pending in the Northern District of California or 
the power to order a case pending in that court to be consolidated with a case pending in this court.  
Doing so would appear to interfere with the right of the defendants in that case to remove the case to 
federal court. 
 
 

    

8. 9:00 AM CASE NUMBER:  MSC20-00628 
CASE NAME:  RISOFTDEV VS CHATFIELD 
 *HEARING ON MOTION IN RE:  COMPEL ARBITRATION FILED BY JOEL MCVAY 
*TENTATIVE RULING:* 
 
 Defendant’s Joel McVay’s Motion to Compel Arbitration is granted.  Request for stay of 
litigation pending arbitration is granted. 
 
Background 
  On or about January 10, 2018, Plaintiff Risoftdev Inc. and Defendant Chatfield entered into 
an agreement whereby Defendant Chatfield agreed to fund $2,000,000 to Plaintiff Risoftdev in return 
for 2,500,000 shares of stock equaling 25% of authorized shares of Plaintiff Risoftdev. Plaintiff alleges 
Defendants breached the agreement and conspired to retain and use Risoftdev’s propriety 
information and trade secrets. Defendant Joel McVay was one of the senior investment partners at 
Chatfield and lead contact for the Risoftdev-Chatfield business deal.  
 
Motion 
 Pursuant to Code of Civil Procedure § 1281.2, Defendant Joel McVay moves to compel 
arbitration and stay of the court action.  Citing to a federal case, Defendant McVay argues the 
arbitration agreement should be broadly interpreted. In order to require arbitration, “factual 
allegations need only ‘touch matters’ covered by the contract containing the arbitration clause and all 
doubts are to be resolved in favor of arbitrability.  (Simula, Inc. v. Autoliv, Inc. (9th Cir. 1999) 175 F.3d 
716, 721.)  
 
 Here, the parties entered into a Consulting Agreement on January 10, 2018.  The parties to 
the Consulting Agreement are Plaintiff, identified as “Client” and “Chatfield, P.C.S. Ltd, identified as 
“Consultant.”  Consulting Agreement is signed by Defendant, T.J. Scarlett and Joel McVay as 
Partner/Owner of Chatfield. Mark Corrinet signed as CEO of Plaintiff.  Defendant argues the gist of the 
FAC is that Defendant McVay, along with Defendants Owensby, TeraNex, and Chatfield planned to 
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steal Plaintiff’s technology.  Plaintiff alleges in the FAC that Chatfield’s corporate veil should be 
disregarded as Defendants T. J. Scarlett and Joel McVay singularly and collectively operated Chatfield.  
  
 The Consulting Agreement has a section entitled “Disagreements.”  It states: “In the event of 
a dispute and that which cannot be resolved by the parties, the parties agree to binding arbitration by 
JAMS (Denver, CO office).” McVay argues the matter should be submitted to arbitration. 
 
 Plaintiff opposes the motion to compel arbitration arguing the Risoft/Chatfield Agreement 
(Consulting Agreement) is an entirely different contract from the Risoftdev Inc. Confidential 
Disclosure Agreement.  The Risoftdev NDA agreement is enforceable by itself and forms the basis for 
Causes of Actions 1-7 in the First Amended Complaint.   
 
 Plaintiff also opposes the motion on the ground Defendant did not make a formal demand for 
arbitration and Defendant has waived the right to arbitration by participating in this litigation. 
 
Analysis 
 “[T]o bring a motion to compel arbitration, a party must plead and prove: ‘(1) the parties' 
written agreement to arbitrate a controversy …; (2) a request or demand by one party to the other 
party or parties for arbitration of such controversy pursuant to and under the terms of their written 
arbitration agreement; and (3) the refusal of the other party or parties to arbitrate such 
controversy pursuant to and under the terms of their written arbitration agreement.’ [Citation.]” (Sky 
Sports, Inc. v. Superior Court (2011) 201 Cal.App.4th 1363, 1368.)   
 
  Although arbitration has become “an accepted and favored method of resolving disputes 
[citations], praised by the courts as an expeditious and economical method of relieving overburdened 
civil calendars,” it must not override the rules governing the interpretation of contract.  (Victoria v. 
Superior Court (1985) 40 Cal.3d 734, 738.)  A party cannot enforce a contract unless the parties have 
agreed to its terms.  “‘[T]he policy favoring arbitration cannot displace the necessity for a 
voluntary agreement to arbitrate.’ [Citation.]” (Ibid, at p. 739.) 
 
 
Existence of Agreement to Arbitrate 
 
 Plaintiff does not dispute the existence of the Consulting Agreement which contains the 
arbitration provision.  Instead, Plaintiff argues the claims in the FAC are made under Risoftdev Inc. 
Confidential Disclosure Agreement, rather than the Consulting Agreement.  The NDA does not contain 
an arbitration provision. However, Plaintiff references the Consulting Agreement in several places in 
the FAC, including Paragraph 24, where Plaintiff alleges: 

On or about January 10, 2018, plaintiff Risoft and defendant Chatfield entered into the 
agreement whereby defendant Chatfield agreed to fund, inter alia, $2,000,000 to 
plaintiff Risoft in return for 2,500,00 shares of stock, equal to 25 percent of the 
authorized shares of plaintiff Risoft. 
Defendant Chatfield further agreed to perform its obligations reasonably and that the 
funds would be in the hands of Plaintiff RISOFT by the end of the first quarter o f2018 
(March 31, 2018). 
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 Plaintiff further alleges at ¶ 29 that “Defendant Chatfield failed to reasonably perform the 
agreement by completely failing to raise the $2,000,000 funding despite demand(s) therefore.” 
 
 Although Plaintiff alleges in ¶30 of the FAC, Chatfield violated the NDA by disclosing Risoft’s 
proprietary information to third parties, Plaintiff also alleges in the same paragraph that it done “in 
the furtherance of a conspiracy to violate the terms of the defendant Chatfield fundraising agreement 
as well as the ‘Risoftdev Inc. Confidential Disclosure Agreement….’” In Paragraph 42, Plaintiff alleges 
Defendants made material misrepresentations to induce Plaintiff to enter into the fundraising 
agreement. Further references to the agreement is made in paragraphs 69 and 73 of the FAC.  (The 
fundraising agreement refers to the Consulting Agreement.) 
 
 The terms of the fundraising agreement that forms the basis of the allegations against McVay 
include the section of the Consulting Agreement entitled “Compensation and Investment Grade,” 
which provides in part, that Chatfield “will raise two million dollars ($2,000,000) in exchange for two 
million five hundred thousand (2,500,000) shares equal to 25% of the authorized shares of the 
company.” 
 
 The Consulting Agreement also provided that defendant Chatfield would keep Risoft’s 
proprietary information confidential and not disclosed without Plaintiff’s written consent.  The 
provision entitled “Confidentiality” provides in part:  

 Consultant acknowledges that all information acquired from RISOFTDEV INC. or any 
of its affiliates in performing Consultant Services hereunder during the term of this 
Agreement, relating directly or indirectly to the present or contemplated business of 
RISOFTDEV INC. and/or any of its affiliates, is a valuable, special, and unique asset of 
RISOFTDEV INC. and is to be held in trust by Consultant for RISOFTDEV INC. sole 
benefit (“Confidentiality Obligations”).   
 

 The Consulting Agreement, which contains a provision for confidentiality, outlines the 
Chatfield defendants’ obligations that Plaintiff alleges were breached. Plaintiff references the 
Consulting Agreement in a number of allegations against Chatfield.  The Court finds it difficult to 
reconcile these allegations in the FAC with Plaintiff’s argument in opposition that the basis for 
Plaintiff’s claims against McVay lie only in the NDA.  The allegations clearly invoke the terms of the 
Consulting Agreement, which contains an arbitration provision. 
 
 
Arbitrable Claims 
 
 
 “The burden is on the party opposing arbitration to show the agreement cannot be 
interpreted to apply to the dispute.”  (Gravillis v. Coldwell Banker Residential Brokerage Co. (2006) 
143 Cal.App.4th 761, 772.)  As mention above, the arbitration provision at issue provides: “In the 
event of a dispute and that which cannot be resolved by the parties, the parties agree to binding 
arbitration by JAMS (Denver, CO office).”   Defendant McVay argues that all causes of action in First 
Amended Complaint touch matters in the Consulting Agreement and thus subject to arbitration. 
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Defendant demonstrates as follow: 
 
  In the general allegations, Plaintiff alleges Defendants Chatfield failed to perform under the 
Consulting Agreement by failing to raise the $2,000,000 in funding.  (FAC, ¶ 29.)  Plaintiff further 
alleges Defendant Chatfield disclosed Plaintiff’s confidential information to third parties without any 
benefit to Plaintiff.  (FAC, ¶ 30.) 
 
 In the First cause of action for violation of California Uniform Trade Secrets Act, Plaintiff 
alleges McVay, along with other defendants, “illegally diverted plaintiff Risoft’s highly confidential 
trade secret and proprietary computer and business operations information to third persons….” 
Defendant argues this is a violation of the “Confidentiality” provision of the Consulting Agreement. 
 
 The Second cause of action for fraudulent misrepresentation is based upon the allegations 
that Defendant induced Plaintiff to enter into an exclusive fundraising agreement, which was the 
Consulting Agreement.   
  
 As to the Third cause of action for breach of the written non-disclosure agreement, 
Defendant argues that it contains the exact same prohibition on the disclosure of proprietary or 
confidential information as the Consulting Agreement. 
 
 The Fourth cause of action is for conversion whereby Plaintiff alleges Defendants failed to 
return Plaintiff’s proprietary technology, intellectual property, and patented information and 
procedures.  While Defendant contends this is not a true conversion claim, he argues the underlying 
wrongful conduct is breach of the obligations in the confidentiality provision of the Consulting 
Agreement. 
 
 Finally, in the fifth cause of action for breach of written agreement against the Chatfield 
defendants, Plaintiff alleges Defendants entered into a written agreement to purchase 25% of the 
authorized stock in Plaintiff Risoft in exchange for $2,000,000.  (FAC, ¶ 69.)  McVay argues the 
“written agreement” in this allegation is the Consulting Agreement.   
  
 Plaintiff, on the other hand, argues that only the Second cause of action is possibly subject to 
arbitration.  Plaintiff argues the Consulting Services Agreement does not supersede the NDA.  
Paragraph 14 of Consulting Services Agreement states it supersedes and revokes any other contract. 
Plaintiff points out that it “supersedes” only with regard to the consulting services as defined in 
Section 2 of the Agreement. Plaintiff contends the NDA and the release of Risoftdev’s confidential 
information are not “consulting services.”  
 
  Plaintiff argues the First, Third, and Fourth Claims are not subject to any arbitration provision 
as the claims deal with the misappropriation of intellectual property and confidential documents 
released in violation of the NDA.  According to Plaintiff, Defendant McVay has acknowledged that he 
had duties under the NDA.   Plaintiff argues that the Consulting Agreement dealt with consulting 
services as defined in Section 2 of the Agreement, which is separate and different from the NDA 
contract. Plaintiff maintains that the Fifth cause of action deals solely with the Chatfield company.   
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/12/2022 

 
 In response, Defendant argues its motion is not based solely on Paragraph 14 of the 
Consulting Services Agreement.  Defendant argues the “confidentiality obligations” are inherently a 
part of the “consulting services.”  Even if paragraph 14 was not in the Consulting Agreement, the Fifth 
Cause of Action for breach of contract is based on the Consulting Agreement and would trigger the 
arbitration clause.   
 
 Additionally, Defendant McVay argues all of the causes of action against him are based on his 
alleged breach of the confidentiality obligations.  The wrongful conduct—a plan to steal Plaintiff’s 
technology—all amounts to breach of the “Confidential Obligations” in the Consulting Agreement.   
 
  Here, McVay had confidential obligations under both the NDA and the Consulting 
Agreement, but only the Consulting Agreement contained the arbitration provision. The issue is 
whether provision is broad enough to cover Plaintiff’s claims.  “A heavy presumption weighs the 
scales in favor of arbitrability; an order directing arbitration should be granted "unless it may be said 
with positive assurance that the arbitration clause is not susceptible of an interpretation that covers 
the asserted dispute. Doubts should be resolved in favor of coverage." (O'Malley v. Wilshire Oil 
Co. (1963) 59 Cal.2d 482, 491.)   
 
 The provision provides, “In the event of a dispute and that which cannot be resolved by the 
parties.”  The language is clear and broad.  It does not contain any qualifiers or limiting language. “We 
interpret [‘any problem or dispute’] to mean just what it says.” The language “[a]ny dispute or other 
disagreement” extends beyond contract claims to encompass tort causes of action.”  (EFund Capital 
Partners v. Pless (2007) 150 Cal.App.4th 1311, 1322.) “In the event of a dispute” seems equally broad.  
Plaintiff has not met its burden of demonstrating the claims are not arbitrable. 
  
 
 Waiver 
 Code of Civil Procedure section 1281.2, subdivision (a) allows the trial court to deny a petition 
to compel arbitration where “[t]he right to compel arbitration has been waived by the petitioner.” 
“The term ‘waiver’ as used in the statute is ‘a shorthand statement for the conclusion that a 
contractual right to arbitration has been lost.’”   (Fleming Distribution Co. v. Younan (2020) 49 
Cal.App.5th 73, 79.) “Waiver of the right to arbitrate does not require a voluntary relinquishment of a 
known right. For example, a party may waive the right by an untimely demand even without any 
intent to forgo the procedure.”  (Hoover v. American Income Life Ins. Co. (2012) 206 Cal.App.4th 1193, 
1203.)   
 
 Plaintiff argues that Defendant waived his right to arbitration.  Plaintiff maintains that 
Defendant McVay never tendered a formal request to arbitrate consistent with the instructions in the 
Risoft-Chatfield agreement.  Instead, Plaintiff argues the Defendant McVay spent eight months 
avoiding service while acknowledging the existence of the lawsuit.  McVay then filed supporting 
documents and participated in motion practice with the other defendant, including filing documents 
against Plaintiff’s ex parte application and motion for injunctive relief and the ex parte and motion to 
unseal the case. 
 
 Plaintiff mentions that Defendant had made three previous attempts to compel arbitration 
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and was denied all three times.  Also Plaintiff asserts Defendant has injected himself into the litigation 
entirely separate from the issue of arbitration. 
 
 Defendant maintains he has not waived his right to arbitration.  He points out that Plaintiff 
offers no evidence to support the allegation that he avoided service for eight months. Here, Plaintiff 
requested entry of default and refused to set aside without a motion.  Defendant then had to set the 
default before formally appearing to file the motion.  The Court permitted leave to file the pending 
motion. 
 
  “A party seeking to prove waiver of a right to arbitration must demonstrate ‘(1) knowledge of 
an existing right to compel arbitration; (2) acts inconsistent with that existing right; and (3) prejudice 
to the party opposing arbitration.’ [Citation.]” (Hoover v. American Income Life Ins. Co. (2012) 206 
Cal.App.4th 1193, 1203.)  “The law favors arbitration, and waiver will not be ‘lightly inferred.’ The 
party claiming the other waived the right to arbitrate ‘bears a heavy burden of proof.’ (Ibid, internal 
quotation marks omitted.)   
 
 “Generally, the determination of waiver is a question of fact….” (St. Agnes Medical Center v. 
PacifiCare of California (2003) 31 Cal.4th 1187, 1196.) ‘The trial court must … view the litigation as a 
whole and determine if the parties' conduct is inconsistent with a desire to arbitrate.’ [Citation.]” 
(Lewis v. Fletcher Jones Motor Cars, Inc. (2012) 205 Cal.App.4th 436, 448-449.)    “Although 
participation in litigation of an arbitrable claim does not itself waive a party's right later to 
seek arbitration, at some point, litigation of the issues in dispute justifies a finding of waiver.” (Hoover 
v. American Income Life Ins. Co. (2012) 206 Cal.App.4th 1193, 1204.)  The Supreme Court explained in 
St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195, “no single test 
delineates the nature of the conduct that will constitute a waiver of arbitration.”  The Court agreed 
with six factors set out in Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980 for assessing 
whether the right to arbitration has been waived. Sobremonte referred to the following factors:  

In determining waiver, a court can consider ‘(1) whether the party’s actions are 
inconsistent with the right to arbitrate; (2) whether “the litigation machinery has 
been substantially invoked” and the parties “were well into preparation of a lawsuit” 
before the party notified the opposing party of an intent to arbitrate; (3) whether a 
party either requested arbitration enforcement close to the trial date or delayed for a 
long period before seeking a stay; (4) whether a defendant seeking arbitration filed a 
counterclaim without asking for a stay of the proceedings; (5) “whether important 
intervening steps [e.g., taking advantage of judicial discovery procedures not 
available in arbitration] had taken place”; and (6) whether the delay “affected, 
misled, or prejudiced” the opposing party.’ ”   properly considered in assessing waiver 
claims. 
 

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.) 
 
 “But it is fair to say that virtually every case that has found there to be 
a waiver of arbitration has cited to the existence of “prejudice” as one of the factors present.”  
(Kokubu v. Sudo (2022) 76 Cal.App.5th 1074, 1084.) 
 Here, Plaintiff argues that Defendant made “liberal use” of the Court for motion practice, but 
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Plaintiff provide little evidence in support of this assertion.  Plaintiff attached a copy of Motion to 
Dismiss filed by McVay (Exhibit 10 to Corrinet Decl.), whereby McVay, in pro per, tried to dismiss the 
action against him because of the arbitration provision.  Plaintiff also pointed to McVay’s declaration 
in opposition to Plaintiff’s ex parte application for TRO.   
(Exhibit 11 to Corrinet Decl.)  Defendant also participated in the motion to unseal the case.  
 
 Plaintiff has not pointed to extensive law and motion practice by McVay.  In looking at the St. 
Agnes factors, the litigation machinery has been substantially invoked” by McVay.   McVay’s default 
was recently set aside. The parties were not “well into preparation of a lawsuit” before the party 
notified the opposing party of an intent to arbitrate.   “California law ‘reflects a strong policy favoring 
arbitration agreements and requires close judicial scrutiny of waiver claims[, and] the party seeking to 
establish a waiver bears a heavy burden of proof.’”   (Oregel v. PacPizza, LLC (2015) 237 Cal.App.4th 
342, 354.)  Plaintiff has not met its heavy burden of establishing waiver. 
 
 
 Plaintiff’s Request for Judicial Notice 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1—Complaint, Risoftdev v. Chatfield 
2. Exhibit 2—File Stamped Copy of Default Chatfield, PCS Ltd 
3. Exhibit 3— File Stamped Copy of Default of T.J. Scarlett 
4. Exhibit 4— File Stamped Copy of Default of Joel McVay 
5. Exhibit 5—File Stamped Copy of First Amended Complaint, Risoftdev v. Chatfield 
6. Exhibit 6-- United States Securities And Exchange Commission Form D - User Go Eco 

Manufacturing Inc. File Id Number 0001670636 Colorado 
7. Exhibit 7-- Judgement United States District Court For District Of Colorado Case #1 :21-CV-

00641-DDD-STV Document 35 Filed 3/30/33 
8. Exhibit 8-- Official Website of the U. S. Securities and Exchange Commission litigation release 

No. 25351 March 31, 2022 https://www.sec.gov/litigation/litreleases/2022/lr25351.htm  
  
 Defendant objects to Plaintiff’s request for judicial notice.  Defendant objects to items 1-5 on 
the ground they are already in the Courts filed and there is no need to take judicial notice.  Also, 
Defendant argues it is not clear which facts Plaintiff wants the Court to take judicial notice.  
Defendant argues that items 6, 7, and 8 are wholly irrelevant.  Defendant asserts no explanation is 
given as to how these documents will aid the Court. Furthermore, a press release is not subject to 
judicial notice. 
 
 As to Exhibits 1 and 5, the Court takes judicial notice of the existence of these documents but 
not the truth of matters asserted therein.  The Court takes judicial notice of Exhibits 2, 3, and 4.  The 
Court takes judicial notice of Exhibit 7, and if necessary Plaintiff can explain its relevancy.  The Court 
declines to take judicial notice of Exhibits 6 and 8. 
 

    

9. 9:00 AM CASE NUMBER:  MSC21-01564 
CASE NAME:  RUANO VS. KATZ 
 *HEARING ON MOTION IN RE:  TO CONSOLIDATE 
*TENTATIVE RULING:* 
Vacated by Plaintiff. 
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/12/2022 

 
    

10. 9:00 AM CASE NUMBER:  MSC21-01833 
CASE NAME:  OLSEN VS LANGON 
 *HEARING ON MOTION IN RE:  MTN TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Defendant’s Counsel, Michele Kirrane, has filed a motion to be relieved as counsel.  She has properly 
provided notice to defendants and no opposition has been received.  The motion is granted for the 
reasons cited in the moving papers.   
 

    

11. 9:00 AM CASE NUMBER:  MSC21-02564 
CASE NAME:  POST MODERN JUSTICE MEDIA VS WOOD, ET AL. 
 MOTION TO STRIKE DEFTS 2-9-22 FILING ENTITLED “LACK OF JURISDICTION” 
*TENTATIVE RULING:* 
 
Vacated. 
 

    

12. 9:00 AM CASE NUMBER:  MSC22-00104 
CASE NAME:  JUARBE VS. MASKELL 
 MOTION  STAY PROCEEDINGS PENDING RESOLUTION OF ARB 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion to stay proceedings pending resolution of arbitration between 
plaintiff and co-defendants is granted for the reasons cited in the moving papers. 
 

    

13. 9:00 AM CASE NUMBER:  MSC22-00104 
CASE NAME:  JUARBE VS. MASKELL 
 MOTION  STAY PROCEEDINGS PENDING RESOLUTION OF ARB 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion to stay proceedings pending resolution of arbitration between 
plaintiff and co-defendants is granted for the reasons cited in the moving papers. 
 

    

14. 9:00 AM CASE NUMBER:  MSN22-0383 
CASE NAME:  RE J.G. WENTWORTH ORIGINATIONS LLC 
 HEARING ON PETITION IN RE:  APPROVAL FOR TRANSFER OF PAYMENT RIGHTS 
*TENTATIVE RULING:* 
 
Vacated.  Petition dismissed without prejudice April 26, 2022. 
 


